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STAT.EMEN_T OF JURISDICTION

L Statutory Basis of Subject Matter Jurisdictien of the District Court.

The District Coﬁrt had jurisdietion over this case pursuént to 28 US.C. §
1331 and.28 U.S.C. § 1346 because this action involves fhe United States as a
 defendant and arises under the laws of the United States, 1nclud1ng the
'Adnumstratlve Procedure Act (APA), 5 U.S.C. §§ 704 et seq. ‘Venue was properly
vested in the District Court pursuant to 28 U.S.C. § 1391(e) because the cause of
action arose within the Western District of Washington.and the Plaintiff and its
members reside within that district.

II.  Jurisdiction of the Court of Appeals and Timeliness of Petition for
Review

The Dlstnct Court granted Defendants’ Motion to Dismiss in an Order on
December 17, 2007 and 1ssued its Judgment on December 18, 2007. ER 1-7.' The
Plaintiff subsequently filed the Notice of Appeal on January 16, 2008. CR 40.

The Notice of Appeal veas timely filed pursuant to Fed. R. App. P. 4(a)(1)(B). The
Ninth Circuit Ceurt of Appeals has j.urisdiction over this api:eal pursiant to 29

U.S.C. § 1291.

! “ER” refers to the Excerpt of Record filed with the Court, and the page numbers refer to the
bates stamps at the bottom right corner of the document. “CR” refers to the Clerk’s Record as
set forth in the Docket Report, which can be found at ER 205-210.



STATEMENT OF THE ISSUE PRESENTED FOR REVIEW
1. Whether the District Court erred in holding that Plaintiff’s claims for
declarafory and prospective injunctive relief are moot under the voluntafy |
cessation doétrine where the Defendant fedéral agency: |
a. demonstratéd a pattern and practicc of illegal delay and subéequent
compliance orﬂy in response to litigation; and
b.  hasnot cﬁrﬁed its heavy burden of demonéﬂating that the wrongful
conduct will not recur again in the future. |
STATEMENT OF THE CASE |
I Nature of the Case |
~This actions arises from the Defendants 'Environmental Protection Agency’s
(EPA’s) failure to respond to a civil. rights complaint ﬁled by Plaintiff Roscmere
‘Neighborh_ood Association (RNA) pursuant Title VI of the Civil Rights Act, 42
U.S..C. § 2000d, and EPA’S implementing regulations, 40 C.F.R. Part 7. In 2003,
- RNA filed a complaint (Complaint of Rétaliation) with EPA alleging f_hat the City
of Vancouver (the City) revoked RNA’s recqgnition as a neighborhood assoéiation |
in fetaliation for RNA ﬁiing a prior Title VI civil rights cornplain_t allegihg
disérimination by the City. EPA repeatedly delayed reéponding to the Complaint
of Retaliation in violation of EPA’s implerhenting rcgulétions.l This is a civil

action for declaratory and prospective injunctive relief under the Administrative



Procedure Act, 5 US.C. § 706(1),.a11eging that EPA’s fsiiuré to fespo-nd to RNA’s
Complziint of Retaliation is an action unlawfully withheld and unreasonably
delayed. ER 21. | |

After RNA filed the current action.,' EPA completed its investigation and
moved to .dismis-s the action as moot pursuant to Fed. R. Civ. Pro. 12(b)(1).. RNA
opposed that motion because EPA failed to carfy its burden of proof pursuant to
the voluntary cessation doctrine. The District Court granted EPA’s motion, and
thjs appeal followed. | |
IL.  Background on Title VI of the Civil Rights Act

Title VI of the Ciyil Rights Act prohibits discrimination by institutions that
utilize federal funds. 42 U.S.C. § 2000d. Section 601 provides that no person
shall, “on the ground of race, color, or national origin, be rexcluded from '7 -
particip-ation in, be denied benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.” Id. Section 602
requires federal agencies that provide federal funding assistance to issue
regulations to effectuate the anti-discrimination provisions of the statute. 42
U.S.C. §2000d-1. Specifically, Section 602 requires agencies to create a
regulatory framework for processing complaints of racial discrimination in the use -

of federal funding. 4d.



'_EPA has promulgated rules lrnpler_nenting Title VI far EPA-funded
programs. 40 C.F.R. Part 7. EPA’s rules pr.ohjbit funding recipients from carrying
out pragralas ar activities “whicl'l have the effect of subjecting i_ndividuals to
discrimination because of their 'race, color, national origin, or sex * * * . 40
C.F.R: § 7.35(b). | "l“he rules also prohibit retaliation or intimidation against any
person that‘ seeks to assert rights under the regulatiohs. 40 C.F.R. § 7.100.

- Citizens can ﬁla complaints with the EPA alleging discrimination or
retaliation in v1olat10n of the regulations. 40 C.F.R. § 7 120(a) Once a citizen-
files a complaint with EPA, the Office of Civil Rights (OCR) “will notlfy the
complainant and rec1p1ent of the agency’s receipt of the complaint within ﬁve (5)

' calendar days ” 40 C.F.R. § 7.120(c). “Within twenty (20) calendar days of
acknowledgment of the complamt, the OCR will review the complamt for
acceptance, rejection, or referral ta the appropriate federal .agency.” 40 CFR. §
7.120(d)(1)(@). “OC_R shall attempt to resolve colnplaints infornlally whenever
possible.” 40 C.F.R. § 7.120(d)(2). If OCR cannot resalve'the complaint

' ihformally, it shall issue preliminafy findings and recommendations for achieving
voluntary compliance “[w].ithin 180 calendar days from the start of the -comp'l'iance
review or complaint invéstigation.” 40 C.F.R. § 7.115((:).(1).

III. Statement of Facts and Procedural History |

A.  RNA’s Initial Title VI Complaint



The Rosemere Neighborhood in Vancouver, Washington 1s one of 17 West
| Vancnuver neighbourhoods, many of which aatisﬁf EPA’s thresholds for
Environrncntal Justice qualifications that identify those areas asi concentrated i'acial
minority and low income populaticins representing the rnost' impoverished areas of
Clark County. ER 11. RNA isa comrnunity-supported non-prnfit organization
whose mission inclucies: 1) encouraging participation of all residents in Rosemere
and prohibiting discrimination based on race, natio-nal origin and ethnicity; and 2)
promoting and enconraging envircinmental awareness -and preservation in
Rosemere and the comxnunity'at large. ER 11-12.

In 2003, RNA filed an administrative complaint pursuant to Tiﬂe VI of the
Civil Rights Act with EPA alleging that the City’.s use of EPA funding had a
discriminatory impact on minoﬁty'communities. ER 9. More specifically, RNA
alleged that the City of Vancouyer used EPA funding to imprnve stormwater and
© septic management in afﬂnent neighborhoods but neglected impoverished
neighborhoods in West Vancouver. Id. |

EPA initially rejected RNA’s Title VI coinplaint, because RNA allcgédly
failnd to demonstrate a funding nexus between EPA and. the City of Vancouver.
ER 13. RNA subsequently provided evidence of a funding nexus, but EPA never
investigated the allegations of discriminatory conduct. ER 14. Many of the

problems that RNA sought fo address in the initial Title VI complaint continue to
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this day and have never been addressed by either EPA or the City. ER 13-14;127. |

RNA intends to continue its work to aﬂeviaté the pfoblems of environmental
degradation in its neighborhood and as part of that work intends seek redress in the
future pursuant to Title V1 of the Civil Rights Act to address ongoing
discriminatory impacts. Jd. |

" B. RNA’s Complaint of Retaliation and Proceedings Below |

After RNA filed the initial civil rights complaint, the City initiated an

investigation- into RNA'’s internal Operatidns and revoked City recognition of RNA
as an official neighborhodd association. ER'9; 126, As a result, RNA was no

longer able to qualify for certain community support grants, and RNA was also

bérred from participating in City-sponsored programs. ER 12-13. The dispute also

- caused significant injury to RNA’s reputation and good will, which had a direct
impact on its ability to raisé rnoney'froin the community and foundétions, and the
City’s conduct also resulted in other community groups and agencies declining to |
participate with RNA in various projects. Jd. |

On December .1.3, 2003, RNA filed a second Title VI complaint aileging that
.the City retaliated against RNA by .revokjng its status as a recognized

neighborhood association. ER 9. EPA failed to accept and respond to the

Complaint of Retaliation within 20 dayé as required by 40 CF.R. § 7.120. Id. On

July 1, 2005, after several unsucces_sflil efforts in requesting EPA assistance, RNA

6



filed suit in the Western D_istn'ct of Washington‘ to compel EPA to accept the
comiplaint for investigation. Rosemere Néighborhood Association v. US. Envt’]
Protection Agency, Civil No. 05-5443-FDB (W.D. Wa.) (RNA I).

On August 16, 2005, EPA finally sent a letter to RNA stating that it had
accepted the complaint for investigation. ER 9. EPA then moved to dismiss the
ea_se as moot putfsuant to Fed. R. Civ, Pro. 12(b)(1)l. ER 10. On December 7,

- 2005, the District Court dismissed the claims in RNA 1 as moot on the grounds that
EPA had accepted the complaint for investigation after the suit was filed. ER 201- ‘
| 204. In rej ecting arguments that EPA had failed to meet its burden under the
voluntary cessation doctrine, the Court held that .there “is no evidence that EPA’s
faiiure to act timely on Rosemere’s complaint oonstitutes a ‘practice’ wtlich EPA
could resume once the action was dismissed on grounds of mootness ” ER 204
Once EPA accepted the complalnt it was requ1red to issue prehrmnary
ﬁndmgs within 180 days 40 C.F.R. § 7.115(c). After August of 2008, RNA
worked dlllgently with EPA to resolve the Complaint of Retaliation. ER 10; 18-
--20. RNA repeatedly provided EPA with documents related to the retaliatory
- conduct, lists of witnesses and the opportunity to interview RNA board membets.
Id. By May of 2006, EPA had not yet issued its preliminary findings when it
dismissed the original case manager because he had “demonstrated a lack of

impartiality towards” RNA. ER 192; see also ER 19, A new case manager then



méde a trip toVancouver, Washington oﬁ May 23, 2006 to _interviéw RNA board
members. ER 192-93. |
- Despite the assignment of a new case manager, thé deléys .continu'ed'. 1‘3rom.
| May 23, 2006 until February 20, 2007, RNA rebeatedly inquired as to when EPA
~ would issue its demsmn but recelved no concrete tlmellne from the agency. ER 20.
RNA submitted a request pursuant to the Freedom of Informatlon Act (FOIA)
' seekmg information on the nvestigation, and EPA delayed responding to the FOIA |
_request. ER 20-21. Finally, on February 20, 2007 more than three years after
original Complalnt of Retallatlon was ﬁled and more than elghteen months after
the complaint was accepted for 1nvest1gat10n, RNA filed a second civil action in
District Court seek.ing decIaratory and injunctive relief. CR 1.
On April 30, 2007, EPA :ﬁhally issued an investigative i'e_port and decision |
letter on the Complaint of Retaliation, ER 196-200. In that letter, EPA found that _.
'RNA had made out a prima facie case of retaIiatiOn. ER 199. Despite fhese
ﬁndmgs OCR dlsmlssed for complaint. 7d. “While OCR found the timing of the
City Attorney s 1nvest1gat10n into concerns about RNA suspicious, OCR has
concluded that the evidence did not demonstmte that it was more likely than not -

that RNA’s filing of its February 2003 Title VI complaint ‘actually motiVated’ the



City’s January 12, 2004, decision to withdraw formal neighborhocd association
recognition of RNA.” Id? - | |

EPA’s delay in investigating the Complamt of Retaliation exacerbated the
damage that had been caused to RNA by the initial retaltatory conduct ER 13.
EPA’s delay provided an appearance of legitimacy to the City’s conduct, further
damaging RNA’s reputation in the community and its ability to attract and retain
volunteers and 'bOatd members. Because of EPA’s delay, critical factual evidence
has gone stale, jeopardizing the successful investigation of RNA’s complamt Id.

A d1fferent outcome may have been reached if EPA had processed the
complaint pursuant to the regulatory timelines.. For instance, EPA found that “the
intrestigation‘ raised concerns about the City’s previous comt)liance with the
procedural requirements that must be implemented by all recipients and sub-
: fecipients of EPA financial assistance. Specifically, it does not appear that the City
had a grievance process that complies with EPA’s no’ndiscriminatio_n regulations.”
ER 200. EPA concluded by stating “if the City had a gnevance process pursuant
to EPA’s 1mplement1ng regulations, there may have been an cpportumty for

meaningful communication between the Clty and RNA.” Id.

? Although not an issue in the current cause of action, RNA agrees that the timing is “suspicious”
but strongly disagrees that the City had other legitimate reasons to revoke reco gnition from
RNA. Furthermore, EPA failed to interview many of the witnesses identified by RNA and
selectively omitted important evidence from the investigative report.



EPA’s findings underscore the harm to RNA resulting from EPA’s illegal
delay in this case. The implementing regulations require EPA to “resolve
'complaints informally wherever possible.” 40 C.F.R. § 7.120(d)(2). EPA should
have stepped in quickly as required by the rules, accepted the complaint within 20
days, and then tried to resolve fhe dispute informally. EPA’s failure to provide a
timely response to RNA’s Complaint of Retaliation is no less significant than the
City’s failure to implement a proper grievahce process. If EPA héd taken quick
action as required by the rules, the outcome may have been different and the
dispute may have been resdlvéd years ago without the need for two rounds of
litigation and a full-blown investigation.

On the same day that EPA issued the investigative report,. EPA once again
moved to dismiss RNA’s coniplaint as modt ﬁursuant to Fed. R. Civ. Pro. 12(b)(1).
- CR 7. RNA then moved for a stay of the briefing schedule on th’e motion to

‘dismiss, or, in the alternaﬁve, fora 45-day extension of time, to enable RNA to
| conduct discovery as td relevant jurisdictional facts implicated by EPA’s motion to
| dismiss. CR 9. In an order dated May 9, 2007, the Court granted a stipulated stay
of the briefing schedule to allow the parties an opportunity to brief whether RNA
‘was entitled to discovery. CR 12. |
- RNA subsequently served EPA with a set of limited discovery fequests bn

subject matter jurisdiction and mootness, seeking in part information on whether

10



EPA has demons';rated'a pattern and practice of delay iq processing Title VI
complaints and what steps EPA had taken to correct the problem. On July 6, .2007,
EPA filed a Motion for a Protébtive Order. CR 14. On Aﬁgust 1, 2007, the
District Court issued an order granting in part and denying in part the Motion for
Protective Order. ER 183-190. The C’ouft allowed discovery as to EPA’s
.“pra'ctices in handling complaints sﬁch as Rosemere’s and how the EPA’s claims
handling practicés have chgnged to prevent EPA from retuming tb its allegedly
illegal action.” ER 187,

RNA then completed discdvery, including a deposition of Ms. Karen
Higginbotham, Director of EPA_’s. Office of Civil Rights. ER 100-120_. On
No_vember 12, 2007, RNA filed an amended complaint, adding a ciaim for
prospective relief to prevent EPA from repeating the wrongful conduct with
respect to future complaints filed by RNA. ER §-22.

On December 17, 2007, the District Court granted EPA’s motion to dismiss.
ER 2-7. In applying the voluntary cessation doctrine, the District Court
disregarded the substéntial weight of evidence the Court previously held was
relevant, whjchldemonstrated. that: 1) EPA has a long and well-documented histoﬁ
of violating the timelines for processing Title VI complaints; and 2) the claims
.handling f)ractices have not yet cha'nged; Instead, the District Court held that “it

cannot conclude that there is a likelihood that the alleged violation will recur with.

11



respect to Rosemere.” ER 7. In doing so, the District Court improperly c‘_liscou.nted.
allegations of fact and evidence in the form of a deciaration from one of RNA’S
officers that the organization intends rto seek rédress for ongoing discrimination

_ pufsuant to Title VI of the Civil Rights Act in the ﬂwre. The District Court erred
as a matter of law in dismissing RNA’s claims for declaratory and prospective

| injunctive relief as moot. |

C. EPA’s Pattern and Practice of Illegal Delay in Admmlstermg the
Title VI Program

The delays experienced by RNA are part of a well-documented systenlic
failure oﬁ the part of EPA to properly administer Titlé'VI of the Civil Rights Act in
compliance with EPA’.s impIementing regulations. EPA’s malfeasance in
processing Title VI complamts isa per51stent problem that frustrates the ab111ty of
cmzens to seek redress for c1v1l rights violations. The systemic problems have |
existed since the inception of EPA’S Title VI program, and they have continued
unabated until the present day.

As early as 1996, the U.S. .Commission on Human Rights (the Commission).
reviewed EPA’s Title VI program and noted both the lack of adequate staff
reséurces and a “backlog” of citizen complaints that had not been processed in
compliance with the required timelines. ER 29 (stating that “6vera11 EPA does not

haye adequate staff to enforce Title VI™); 31 (ﬁnding that “EPA’s overall

complaint backlog for federally assisted programs, including Title VI coniplaints,

12



has grown over time”). in 2003, the Commissioﬁ again_ reviewed EPA’s program,
and at that time EPA ae_knowledged its backlog of Title VI compiaints and pledged
to resolve it by the end of that summer. ER 39. The Comm1ssmn found “agency
officials had decided that the resolution of the backlog of complalnts alleging
violations of Title VI was an agency wide priority.” Id. EPA also stated that it
was “deﬁrelopingl a post-aWard compliance review program” that would include
| procedures on “compliance a_ﬂd enforcement activities.” ER 43.

Despite EPA’s 2003 eommitment to resolve the baeklog, the problem
continues unabated to this day aﬁd has only getten worse. During her deposition,
Ms. Karen .Higginbotham, Director of EPA’s Office of Civil Rights; identified the
backlog of Title VI complaints within the agency and admitted that the baekldg |
centributed to the delay in processing RNA’s Complaint of Retaliation. ER 102.3-

| Q. So how long has this backlog of Title VI complamts been
an issue for the agency?
A. The backlog has been an issue as far back as I can

remember and that would probably be from about 1999 to present.

ER 103a.*

3_ Page 27, lines 2-4. For references to the transcript of the Deposition of Ms. Higginbotham,
citations have been provided in the footnotes to the page number and line number of the
condensed transcript.

4 Page 49, lines 15-19.

13



The record includes extensive (iuantitaitive evidence documenting the
Severity of the probleni and the lerigth of delays experienced by citizen groups,
including RNA, who liave iiled complaints. During discovery, EPA provided
RNA with a spreadsheet documenting all Title VI coriiplaints that had beien filed
since. 1993 and the dates on which EPA accepted or rejected those complaints
and/or completed ité investigation. ER 45-59; see also ER 116-118 (explaining
how to interpret the spreadsheet of Title VI complaints).’

According to .the«August 27, 2007 version of the spreadsheet, whicli was the
last version proirided to RNA, EPA had a backlog of at least 27 Title VI
- complaints that had noi been aci:epted or rejected Witl]in ihe 20-day timeframe
allowed at 40 C.F.R. § 7.120(d)(1)(i). ER 45-49, Tliqse complaints.were filed .'
with EPA between October, 2003 and July, 2007. 74.° In some cases, EPA was
more thari 1,300 days (more than three and half years) behind schedule in simply
accei)ting or rejecting complaints for investigation, Id. | | |

Furtl_lerrnore? EPA violated_its regulatory timelines witil respect to every |
~ single one of the twenty-four complaints filed in 2006 and 2007. ER 45-46. |

The problem has only gotten worse over time, with some complaints languishing

> Pg. 116, line 16 to pg. 119, line 6 and pg. 125, line 8 to pg. 1'_29, line 18

6 For instance, complaint 08R-03-R9 filed in October of 2003 had not been accepted or rejected
for investigation at the time the last version of the Title VI spreadsheet was provided to RNA.
ER 48, - - N
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for years and new complaints simply being tossed onto the stack and ignored with
all the rest. EPA’s claims handling practices have not improved.

EPA also has a backlog of 16 Title VI complaints that have been accepted
fér investigation but have not yet been resolved withiﬁ their regulatory timeframes.
Id. ‘These complaints were filed between July:r, 1994 and September, 2005. Id.” In
some cases, EPA was more than 4,750 days (more than thirteeﬁ years) behjﬁd‘
schedﬁle in issuing its préliminary report. Id. Ms. Higginbotham stated that there
are. approximately teﬁ Title VI complaints still outstanding that were already
péndiﬁg when she started her current i)osition as Director in 2002. ER 120.® The .
record also includes declérations from representatives of several citizen groups
th currently have outstanding VI complaints and have experienced the same
types of delays experienced by RNA in this case. ER 129-182. The wrongful
“ conduct in this case is part of a long and well-documented ﬁattern of illegal delay
on the part of EPA, a pattern that continues to this day. |
| EPA admits that the pattern of illegal delay is caused, at least in part, by a
lack of adequate staff resources. In 1996, the Commission identified a lack of staff

resources as a primary cause of the backlog of complaints. ER 28-30. Ms.

7 For example, case number 01R-94-R5 was filed in July of 1994 and accepted for investigati.oh
in July of 1995, but EPA still has yet to issue a preliminary report or resolve the complaint. ER
58, ) '

8 Pg. 134, line 4-6.

15



Higginbotham also admitted tﬁat the level of staffing Withjn OCR is contributing to
the ongoing backlog and is still é “cause for concern.” ER 104; 1 17.° She also
stated that additional staff would help alleviate the existing backlog. ER 1 13-.1-4.l0
Furthermore, the delays experienced by RNA in this case were caused, at
least in part, by the same lack of staff .resomées. After the initial case manager was
dismissed for demonstrating a “iack of impartiality” towards RNA, EPA assigned a |
new case manager sometime in May of 2006. ER 192. Even after the new case
manager was assigned, EPA took almost a yéar to issue the prelinﬁnary report and
did so only after RNA ﬁléd é second ;:auSe of action. ER 196. Ms. Higginﬁotham -
édmitted that the wbrk load of the second case manager aS'signed to RNA’s
complaint conﬁbuted to the delay. |
Q. What was the cause of that new case manager’s delay
past 180 days? :
A.  Inpart, because she already had an existing workload to

manage and this was another significant case that took up a lot of time

that had to be worked in with her existing workload.
* % *

Q.  So it was solely the amount of time that she had to
dedicate to the case that caused her to take more than 180 days?
' A1 believe so, yes. :
ER 115."" The delays in this case result from the same key systemic problems that

initially led to the agency-wide backl’dg of Title VI complaints. EPA has never

® Pg. 52, lines 3-7: pg. 125, lines 2-7.

"0 pg. 105, line 16 to pg. 106, line 19.
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adequately administered the Title VI program by committing enough staff to
respond to civil rights complaints in a timely fashion.

Moreover, EPA has not corrected the problems in the administration of the
Title VI program or its claims handling practices. The wroﬁgful conduct that led to
RNA’s complainf in.this case is currently being repeated by EPA with respect to
numerous citizen complaints filed all across the country, Ms. Higginb_otham
admitted that EPA is currently in violation of the timelines in the Part 7 regulaﬁons
With respect to several pénding Title VI complaints. ER 1 19712 The declarations
offered by other citizen groups demonstrate that EPA is currently in violation of
these samé timelines with respect to numerous pending Title VI complaiﬁts that
have languished within the agency for years. ER 129-182. Tellingly, EPA has not
set a specific timeline for resolving the backlog of complainté, despite the fact that
it told the Commission in 2003 that the backlog wbuld Ee resolved by the end of
_' that summer. ER 116"; ¢f ER 39 (EPA stated to the cOmmissién that the backlog
would be resolved by the end of the summer of 2003). Finally, Ms. Higginbotham

admitted that EPA may violate the timelines again in the future.

"' Pg. 110, line 9 to pg. 111, line 7.
12 pg. 130, line 16 to pg. 131, line 1

B pg. 114, line 13.
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: Q.  So Office of Civﬂ Rights cannot aséure uS at this point
that all new Title VI complaints will be processed in compliance with -
Title VI regulations?
MS. COHEN: Same objection. Go ahead.
THE WITNESS: No, I can’t assure you.
ER 105."
| SUMMARY OF THE ARGUMENT
This case presents an egregious example of an adﬁﬁnistrative agency
systemically failing to carry out its duties to investigate civil rights coniplaints
ﬁléd' by disadvantaged citi?ens. RNA filed the Complaint of Retaliation pursuant
fo Title VI of the Civil Rights Act on December 13, 2003, and EPA was required
to have issued its preliminary findings fvithi1.1 200 days br‘by June 20, 2004,
Instea.d, EPA’s illegal delays twice forced RNA into court. After two rounds of
litiéation and years of stalling; EPA finally iSs_ued an investigativc report on April
30, 2007, almost three years late. RNA seeks declaratory relief that EPA’s action
violated the applicable regulations and prospective relief prohibiting EPA from
repeating the same illegal' action vs)ith respect to future Title VI complaints filed by
RNA.
EPA bears a “heavy burden” in demonstrating that RNA’s action is moot,

which it has not done in this case. EPA must demonstrate that it is “absolutely

clear” that the illegal delays “could not reasonably be expected to recur.” Ovér

4py 56, lines 17-22.
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many years, EPA has demonstrated a pattern and pracﬁce of failing to provide a
timely response to Title VI complaints filed by citizen groui)s all across the
country. The delays experiehced by RNA are .not an isolated instance, rathér they
result from the same problems in stafﬁng and administration that caused EPA to |
misé the regulatory deadiines with respect to évery single Title VI cdmplaint filed
in 2006 and 2007. EPA has not corrected the wrongful conduct and is, in fact,
currently repeating this _conduct with respect to dozens of other pepding Title VI
complaints.

The District Court erfed as a matter of law in dismissing the case simply
because RNA had not yet filed another Title VI complaint, _RNA' plead in its
Amended Complaint that it intended to seek redress pursuant to Title VI of the

| 'CiVil Rjghté Act in the future because of ongoing envir.onmental. problemé in its
neighborhood, and RNA also submitted a declaration from one of its officers
staﬁﬁg the same. EPA, on the contrary, offered nothing to contradict this
information. Nevertheless, the District Court dismissed the claims for declara.tory-
and injunctive relief bebause RNA supposedly did not derﬁon_strate the |
“likelihood” that it would file future Title VI .complaint'.s.' In doing so, the District
Court improperly éhiﬁed the burden of proof to RNA and reqliired RNA to
demonstrate far more than this Court has previously reciuired pursuant to the

voluntary cessation doctrine.
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ARGUMENT

L Standard of Review

- Dismissal for lack of subject matter jurisdictiqn is reviewed dé novo. See Vu
Luong v. Circuit City Stores, Inc., 368 F.3d 1109, 1111 n 2 (9th Cir. 2004); United
States v. Peninsula Communicat-ions, Inc., 287 F.Sd '8.32,‘ 836 (9th Cir. 2002); La
Reunion Francaise SA v. Bdfqes, 247 F.3d 1022, 1024 (9th C.ir. 2001). Mootness
~ 1s also a question of law reviewed de novo. See Southern Oregon Barter Fairv.
Jackson County, Oregon, 372 F.3d 1128, 1133 (9th Cir..200_4); Oregon Advocacy
Ctr. v. Mink, 322 F.3d 1101, 1116 (9th Cir. 2003).

In resolving the.motion, the Court should ;‘accept all factual allegations in

the complaint as true and construe the pleadingé in the light most favorable to the
‘norirnovin_g party.” Outdoor Media Group Inc. v. City of Beaumont 506 F.3d 895,
899-900 (9™ Cir. 2007) (citing Knievel v. ESPN, 393 F.3d 1068, 1072 o™ Cif.
2005)). o |

II.  Legal Background on Mootness and the Voluntary Cessation
' . Doctrine | , '

Mootness is fundamentally a question related to Article III of the United
States Constitution, which grants federal courts jurisdiction where this is a “case or
controversy.” Liner v. Jafco, Inc., 375 U.S. 301, 306 n 3 (1964). Under Article

111, “voluntary cessation of the allegedly illegal conduct does not deprive the
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tribunal of power to hear and determine the case, i.e., does not make the case
" moot.” United States v. W.T. Grant Co., 345 U.S. 629, 632 (1953). |

| Accordingly, it is “well-settled that a defendant’s voluntary cessation of a
challenged practiée does not deprive a federal court of its powei‘ to determine ﬁe
legality of the practice. Ifit did, the court would be comp'elléd to leave the
defendant free to return to his old Wajrs.” Friends of the Eartk, Inc. v. Laidlaw
Envtl. Services, 528 U.S. 167, 189 (2000). “A COntroversy may remain to be
settled in such gircumstances, e. g.,.‘a dispute over the legality of the challenged
practices.” W.T. Grant Co., 345 U.S. at 632 (internal citations onﬁtted). The fact -
.that a defendant could simply return to the old ways “together with a public |
interest in havipg the legality of the practice settled, militates against a rﬁoofness
concluéion.” Id. “The courts have rightly refused to grant defendants such a
powerful weapon against” the enforcement of the law. 1d.

- The party moving for dismissal on mootness grounds bears a “heavy
burden.” Porter v. Bowen, 496 F.3d 1009, 1017 (9" Cir. 2007) (citing Coral
Cons;truction Co. v. King County, 941 -F.2d910, 927-28 (9" Cir. 1991)) (emphasis
added). The defendant must show that: 1) “‘subsequent events ﬁave made it
absolutely clear that the allegedly wrong'full behavior could not reasonably be
expected to recur;” and 2) “interim relief or events have completely and

irrevocably eradicated the effects of the alleged violation.” Porter, 496 F.3d at
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1017 {quoting Los Angeles County v. Davis, 440 U.S, 625, 631 (1979)); see also
Arr.nster v. U.S. Dist Ct. for the Dist. of Alaska, 806 F.2d 1347, 1357-58 (9" Cir. -
1986). The Supreme Court has established “a powerful presumption favoring
adjudication’ in these cilrcumstances. Armster, 706 F.2d at 1358. |

Furthermore, the voluntary cessation doctrine applies equally in cases in
which goifcrnment entities are defeﬁdants. See, e.g. ., Parents Involved in
'Comm.unity Schools v. Sea;‘tle School Dist. No. 1, 127 S. Ct. 2738, 2751 (2007)
(local school distﬁct asa défendant); Porter, 496 F.3d at 1017 (State of Califoﬁﬁa
as a defendant); Buono v. Nof'ton, 371 F.3d 543, 545-46 (9" Cir. 2004) (Secretary
of Interior as defendant).

III. RNA'’s Claims for Declaratory and Prospective Injunctive Relief are
Not Moot. | ‘ T :

In this case, thé EPA has fallen far short of carrying its heavy burdén of

: persuading th¢ Court that the wrongful conduct could not reasonably be expected
to recur. EPA demonstratéd a pattern of illegal delay and twice processed RNA’s
Complaint of Retaliation only aﬂer'.RNA resort_ed fo judicial action. In both
instances, EPA took the legally required ﬁction as a means of avoiding judicial
review and then sought to dismiss the case as moot. The funciamental underlying
problems, however, still plague EPA’s administration. of the Title VI program.
Inadéquate staff andpéor_adrrﬁnistfation have perpetuated a situation in ﬁvhich

EPA missed its deadline with respect to all twenty-seven Title VI complaints filed
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in 2006-07. EPA’s record of performance has only gotten v\iorse since RNA ﬁéld
its Complaint of Retaliation. | |
Furthermore, the District Court grred as a matter of law in dismissing RNA’s
cause of action. Despite its previous ruling that RNA was =entitled to discovery on
EPA’s claims han'dling practices, the District Court failed to consider any of the
evidence RNA.submitted that EPA has systematically failled to comply with its
own regulations in administering the Title VI prograni and that EPA has not
coi'rected the problems. Instead, the District Court placed the burden of proof on
~ RNAto demonstrate. that the recurrence of the offending conduct would agfiin
impact RNA li'n the future. In doing so, tiie Court erred in éhiﬁing th_e_ burden to
RNA. and improperly discounted uncontested evidencé and well-plead allegations
that RNA would file future Title VI complaints to address ongoing issue of .
discrimination and environmental degradation in its cdmmunity.

A. EPA changed its conduct in response to the threat of judicial
- scrutiny. | -

T}iere can be little doubt in this case that EPA has chan_ged its conduqt in
re_si)mise to litigation. “A change of activity by a defendant under,- the threat of
judicial scrutiny is insufficient io negate the cxistence of an otherwise ripe case or
.controversy.” Armst’er; 806 F.2d at 1357-58 (citing W.T. Grant Co., 345 U.S. at

629).

23



In the ‘ﬁrst case, RNA waited from December of 2003 until July of 2005

_Bcfore filing suit. ER 9. EPA missed its deadline to simply accepf or deny the

complaint for investigation by more than 1'8 months. On Augusf 16, 2005,
approximately six weeks after RNA filed suit, EPA voluntarily took the required
action, albeit well past the required deadline, accepfed the complaint for
investigation, and moved to dismiss the case as moot. ER 9-10.

‘In the current case, EPA repeated the same pattern of conduct. RNA tried to |
| work with EPA from Augﬁst 16, 2005 until February 20, 2007, agéin Waitiﬁg
approximately 18 months for EPA to carry out its mandatory duty to investigate
the Compla.il.lt of Retaliation. ER 10. On April 30, 2007, approximately 6 weeks
after RNA filed suit, EPA f/oluntarily tOok the required action and issued |
preliminary findings and an inveStigative report. ER 192. On the same day, EPA
moved to dismiss the case as moot. CR 8. |

In both cases, EPA delayed for more than a year beyohd the timelines and
took action only after RNA filed suit. In both cas.es, EPA then moved for dismissal
based on moofness. RNA'’s repeated requests for assistance fronﬁ the EPA feil on
deaf ears until RNA was forced to file suit to obtain the legally required agency
services. Only once RNA had filed suit did EPA respond, albeit many months and

years beyond the regulatory timelines. The timing of EPA’s actions creates a
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strong presumption that the agency voluntaiily complied specifically for the
purpose of avoiding judicial review and having the cases dismissed as moot.
Furthermore, EPA has offered no other explanation for the timing and

sequencing of its voluntary compiiance' with the complaint investigaﬁon
procedures. Ms. Higgiilbotham admitted that a lack of steiff resources Causei:i the
d;alay in responding to RNA’s complaint as well as a backlog of dozeiis of other
Title VI complaints. ER 115. The spreadsheet provided by EPA documented that
at least 43 other complaints were outstanding, many of them for a much longer
time than RNA’s. ER 45-49. EPA offers no explanation as to why it prioritized
-taking action on RNA’s coniplaint as compared to all other complaints that haci
been pendiilg at the 'age_n_cy for far .longer. The oiil_y plausible explanation

| supported by the facts is that tiie agency prioritized resi)onding to RNA’s

| coniplaint because RNA had filed suit. |

"~ B. EPA has not carried its heavy burden of demonstrating that the
“wrongful conduct cannot reasonably be expected to recur.

~ EPA asserted during discovery and argued below thgt it had changed its
claims handling practices a_nd h.ad corrected the problems in the administration of
the Title‘ V1 program, but the facts demonstrate otherwise. EPA has not carried its
heavy burden in this case, and the illegal delays continue to frustrate citizens’ |

ability to seek redress for civil rights violations.
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In response to RNA’s discovery requests, EPA stated that it had “taken
several steps to address the problcm; that resulted in the delays' in proces-sing
RNA’S Complaint of Retaliatioﬁ.” ER 65. Specifically, EPA claimed that it had:
~ 1) increased its staff size, 2) trained its employees to procéss nondiscrimination

complaints, and 3) impleinented new Standard Operating Procédures (“SOPs™) on
processing complaints. ER 65-66; see also ER 105 (Ms. Higgiﬁbotham describihg :
the steps that have bcen taken to resolﬂre the bacl_cl_og).15 However, none of these
‘alleged initiatives have resolved the backlog of Title VI complaints or ensured
future compliance with the regulations.
1. '. EPA’s increase in staff size has not resolved the backlog.

EPA’s increase in staff size Has not corrected thé backlog problem. All lof
the staff increéses OCcuﬁed-while RNA’s complaint was pénding at EPA, and those
staff changes failed to ensure tﬁat RNA’s complaint was processed in a timely
fashion. Despite the additional staff, EPA still delayed investigating RNA’s
complaint until éﬂer RNA ﬁ]ed suit.
- RNA'’s Complaint of Retaliation was filed on December 13, 2003. ER 9.
Starting in fiscal-year (FY) 2003, EPA had four full-time equivalent (FTE) staff

responsible for processing Title VI complaints. ER 82. In March of 2004, OCR

1 Pg. 57, lines 5-18.
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increased its staff size from four to seven. ER 103.'* Notwithstanding the new
hires, it took OCR until August of 2005 to accept the Compla_iﬁt of Retaliation for
investigation. ER 9. In other words, even after three new hires EPA failed to meet
its reQuired deadline and voluntarily complied only aftér RNA filed suit. The three |
new hii'es from FY 20Q4 did not resolve the outstanding backlog or 'énsure that
fufufe complaints were p:ocess_ed in compliance with the regulafory timelines. |

By FY 2006, staff had increased .to eighf FTE, and EPA had hired one new ‘_
case m.anager. ER 82. Again, despite the new staff, EPA did not issue the
investigative réport in RNA’S case until April 30, .2007I, more than 20 months after
accepting the complaint for investigation and well past the 180-day deadline in 40
- CF.R. §7.115(c). ER 192, The one hi;e bétween FY 2004 and FY 2007 did not |
prevent EPA from again violating the regulatéry timelines, aﬁd Ms. Higgihbotham.
admitted that the case manager assigned td RNA'’s file had too Iitfle time to |
properly process RNA’s complaint.l

In .F‘Y 2008, OCR added another staff person, bringing the total to nine FTE. -
ER 82, Asof Augusf of 2007 , the last time that EPA provided RNA with
information in résponse to the discovery requests, EPA had not processed a single
complaint from 2006 or 2007 m compliance with the regulatory timelines. ER 45-

46. The backlog still exists to this day, and the one hire in FY 2008 has not

' Pg. 40, line 22 to pg. 41, line 2.
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resolveci the problem. As Ms. Higginbotham admitted in her deposition, tllle level
of staffing is still a “cause fo_r conéern.” ER 104." |
2, Staff training has not corrected the problems in processing
Title VI complaints.

_EPA claims that OCR staff have undergone training in 2004 and 2006 “to
ensure * * * external compliance staff, are adequately trained in federal
nondiscrimination statutes, regulations, and guidance.” | ER 81; see also ER 105.'8
To the contrary, the trainings have also been ineffective at correcting the problems.
that lled to the long-standihg backlog.

| The trainings in 2004 could not have corrected the problem, becaﬁse EPA |
- failed to meet the deadlines in RNA’s case well past 2004. EPA stated in its
- discovery fesponses that the tréinings were also provided to the “newer hires in
2006.” ER 81. Again, howéver, EPA failed to provide a timely response to
RNA'’s complaint well into 2007, and there are still dozens of outstanding Title VI
complamts including several from 2007 that wetre not processed in comphance
with the timelines.
Furthermore, the evidence suggests that the trainings did not instruct EPA

staff as to EPA’s unique timelines for conducting and completing an investigation.

17 pg. 52, lines 6-7.

B pg. 57, lines 5-10.
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The tl;ainings_ were given by the Department of Justice (“DOJ”). ER 110."° Ms.

| Higginbotham stated that DOJ would have distributed its investigation procedure
manual at those trainings. Id.*® Each agency has differént Title VI procedures and
regulations, but DOJY’s manual is used for all agencies. As such, the manual does

- not include ény information on EPA’s specific timelines for conducting Title VI
investigations as set forth in the Part 7 regulatiqns-. ER 111 (Ms. Higginbotham

admitting that the DOJ manual does nd_t speak to EPA’s timelines).”!

3. EPA’s Standard Operating Procedures have not corrected

the problems in processing Title VI pomplaints.
- EPA also stated in its discovery responses that it had devéloped SQPs fhat
-corrected the backlog problem. ER 66. In fact, during discovery RNA came to
learn that EPA had ﬁot yet implemented t_he. SOPs and tﬁat they were still in the
process of being developed. Furthermore, and perhaps more importantly, EPA was
Working only on SOPs for “Pfe-Investigation” of disc,'riminaﬁon ;omplaints. The
' SOPs referenced by the agency.do not address in any way the inveétigation of

complaints once they have been accepted by the agency. The SOPs, therefore,

1 Pg, 76, lines 206.
20 pg, 77, lines 5-13.

*'Pg. 80, lines 15-16. Ms. Higginbotham also admitted that EPA does not rely on the DOJ
manual to instruct its staff about the regulatory timelines. ER 112. (pg. 82, lines 1-4). She also
stated that there were no other written policies or procedures that EPA relies upon to instruct its
staff as to those timelines. 4. (pg. 82, lines 5-10).
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evén if they had been completed, would nbt have addressed the timeline at issue in
this case, which was the requiremént to issue a preliminary report within 180 days
of accepting the complaint for investigation. |

In ifs first discovery response, EPA stated that it “had developed Standard |
Operating Procedures (.SOPS) to ensure processes are followed in a timely fashion”
and that those SOPs “include internal timeframes for each step th.r_ougho-ut the
complaint or complian'ce review.” Id. (emphasis addéd).

Iﬁ its second diécover_y request, RNA asked EPA to produce any policies or
procedﬁfcs “which have been in place within the past thirty-six months.” ER 84..
EPA stated at that time that it “iS working to develop internal [SOPs].” ER 81
(emphasis added). Despite the fact that it previously represented that it “has
~ developed” the SOPs, EPA did ﬁot prdducc th_ai: document in response to the
second discovery request. ER 66. | |

When questi_oned about the discrepanéy and EPA’s fai.lure to produce the
SOPs, Ms. Higginbotham stated that the SOPs were in draft form but that they had
been distributed to the staff before they were finalized. ER 107.” When pressed,
éhe confirmed that they “are being used by the entire Title [VI] team.” ER 110.2

She also stated that she did not include the SOPs in response to the second

2 pg, 62, line 14 to pg. 63, line 5.

% Pg. 75, lines 2-7.
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discovery request, because “I do not consider procedﬁres or policies in place until
they aré finalized and given approval from me.” ER 107.** At that time, sﬁe again
refused to produce a copy of the SOPs for review by RNA and the Court. ER .
108.% |
~ Following the deposition, counsel for RNA réquested that.EPA provide a
copy of the SOPs to avoid a motioh to compel. ER 121, Ms. Higginbotham
subsequently provided a declaration explaining that she gave inaccuré_tc
information du'ring her deposition and that the SOPs were not in use by her staff. |
ER 122-24. She finally admitted in that declaratipn that the SOPs are “not helping
the External Compliance team to meet the regulatory timelines found in Part
7.” ER 122 (emphasis added). She clarified that EPA had developed a draft set of
“Pre-Investigation” SOPs and provided a copj/ of the draft document. Id.
The draft SOPs prpvided by EPA“ do not addreés t.he Title VI complaint
[investigation proceSs.. The draft SOPs providé guidance on “Pre-Investigation of
Discrimination Complaints” and do not contain any mention what_soevef of the
180-day timélihe for iésuing preliminary findings after the investigation has been
- condﬁcte_d. ER 88 (emphasis édded). In her declaration, Ms. Higginbotham states

that EPA has not yet developed “Investigation SOPs,” which will “provide a step-

#Ppg. 65, lines 17-19.

2 pg, 68, line 12 to pg. 74, line 12.
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by-step procedural franiework for the investigation of such complaints.” ER 122
(emphasis added). Ms. Higginbotham provided nb timeline on when the |
Investigation SOPs would be completed.

In sum, the SOPs provide no support for EPA’s argument that it has resolved -
- the backlog of Title VI complainté. The Pre-Invest-igation SOPs have not been
finalized, and they included no mention of the timelines for‘completihg the
investigation. In her final deposition, Ms. Higginbotham admitted that they are not
helping EPA’s staff to meet the timelines in the Part 7 regulati;)ns. The backlog of |
Title VI complaints continue to this day.

C. The District Court Erred as a Matter of Law by Applying the
Wrong Legal Standard for the Voluntary Cessation Doctrine.

The District Court disregarded all of the factual evidence regarding thé
systemic problems in- EPA’s administration of the Title VI prograrﬁ and claims
handling practices, facts which épeak directly to the central issue of whether EPA
~ carried its burden of proof to demonstrate that the wrongﬁl conduct_ could not
reasonably be expected to recur. In a briefly worded opinion, the Court indicated
simply that “Rosemere cannot persuade the Court that the recurrence of the
offending coﬁduct would impact the same parties.” ER 6 (citing Luckie v. EP.A.,
752 F.2d 454, 458-59 (9" Cir. 1985)). Because RNA had not yet filed another
Title VI ﬁomplaint, the Court reasoned that it “cannot conclude that there is a

likelihood that the alleged violation will recur with respect to Rosemere.” Id. In
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doing so, the Court inipmperly disregarded well-plead allegatiéns and an
uncontested declaration from one of RNA’s officers that the organizatibn intends
to avail itself of the Title VI process in the future to address ongomg
dlscnmmatory conduct and environmental degradatlon This Court has never
required more from a plaintiff than RNA submitted in this case to defeat a claim of -
.moot.ness based on voluntary .cessatic'm of the wrongful conduct. See, e.g., Porter,
496 F.3d at 1017-18; Armster, 806 F.2d at_ 1357-58; ¢f. Luckie, 752 F.2d at 458-59.
1. The record demonstrates that the wfongful conduct cbuld
reasonably be expected to recur with respect to RNA and
that the Court can still grant effective relief. |
DeSpite the fact that EPA belatedly complied with its legal obligations in
this case, th¢ Court can still provide effective relief in the form Qf a declaratory
judgment and é prospective injuhction.. RNA and its rﬁ_embers continue to struggle
with pollution and environmental degradation in their community anci intend to
seek redress through Title VI of the Civil Rights Act in the fuﬁ;re. ER 13-14; 127.
| The District Court erred as a matter of law in holding that the conduct could not
-reasonably be expected to recur again simply because RNA had no.tlyet filed a.new
Title VT complaint. |
Part of RNA’s mission is to address discrimination and improve upon the |

protection of its local natural resources. ER 11-12. In order to fulfill that mission,

RNA has worked for the past several years in an effort to address alleged
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discrimiﬁatory conduct and pollution through the Title VI pfogram.-’ RNA filed its
first Title VI complaint with EPA in 2003. ER 9. EPA initially rejected that
complaint because RNA did not demoﬁstrate a funding nexus between EPA ahd
the City. After RNA provided evidence of a funding nexus, EPA never.
investigated the complaint. ER 13-14. The alleged disqﬁnﬁnation in the provision
of municipal services such as séwer connections and stormwater controls continues.
. to this day. ER 13.

As set foﬁh in RNA’s allcgatiohs and the declaration of Mr. Bertish, RNA
intends t§ file future Title VI complaints in an effort to rectify the ongoing
discrimination in the provision of municipal services. ER 13-14; ER 127. RNA
has not yet do-né so, because 1t has dedicated its limited organizational resoﬁrces to
addressing EPA’s illegal delays in resolving the Complaint of Retaliation under.
Title VI .of fhe Civil Righté Act over the past four Sféars. ER 127-28.

The fact that RNA has not vet filed another Title VI complaint does not in
any way contradict its well-plead allegations and Mr. Bertish’s declaration that it
intends to d'o. so in the future. If anything, it.indicates simply that RNA, as a small
community group, can take on only oné issue at a time with its limited resourccé.
The systemic delays in EPA’s program fundamentally frustrate the public;s ability
to éxeréise rights pursuant to Title VI. RNA has reasohably chosen to seek

judicial redress for those past violations in the form of declaratory relief that EPA
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acted contrary to its own implemcnting regulations and .injunctive relief requiring
EPAto timely process future complaints filed by RNA.

| RNA has decided first to address those past wrongs ‘;0 ensure that they do -
not recur before again seeking redress under Title VI of the Civil Rights Act.
Without a declaration that EPA acted contrary to law or an inji.;nction prohibiting
sifrlilar conduct in the future, RNA strongly believes that EPA would simply
continue to ignore the mandétory deadlines as it has done with every other ;l;itle VI
complaint filed by citizens in 2006-07. RNA does not have the résources to keep
- pursuing EPA in the courts in order to gain EPA’s compliance with the regulaﬁons
aﬁd in order to seck review and possible relief pursuant to Title VI of the Civii
Rights Act. ER 127. Without the requested relief, EPA’s pattefn of delay and
litigation tactics w_ill simply resume if RNA takes futuré steps to address the:
problei-ns in its neighborhood thrqugh Title VI of the Civil Rights Act.

| This case is not fnoot, because the Disfrict Court can stili grant RNA

effective r.eli.ef. “Aiong w_ith its power to hear fhe case, th¢ céurt’s power to grant
injunctive relief survives discontinuance of the illegal céndu__ct.” W.T. Grant Co.,
345 U.S. at 633 (citations omitted); see also Barnes v. Healy, 980 F.2d 572, 580
' (9_th Cir. 1992).. “The purpose_of.an injun_ction is to prevent futuré viblations,_ Swift
& Co. v United States, 276 U.S. 311 (1928), and, of course; it can be utilized even |

without a showing of past wrongs.” W.T. Grant Co., 345 U.S.,at.633. Here, RNA
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intends to file future Title VI claims to address ongoing discrimjnariorr and the
Court can grant effective relref by ordering EPA to process those future complaints
ina tlmely manner.

Furthermore, even if a requeat for an irrjunction is rendered moot .during '
litigation, and it has not be‘en rendered moot in this case, “if a declaratory judgment
would nevertheless provide effective ralief the action is not moot.” See Forest |
Guardians v. Johanﬁs, 450 F.3d 455, 462 (9™ Cir. 2006) (citing Biodiversity Legal
. Foundation v. Badgley, 309 F.3d 1166, 1174-75 (9" Cir. 2002)). A “declaratory
judgment could help to remedy the effects of the agerrcy’s * * * violations and to
ensure that similar violations w_ould not occur in the future.” 7d. “In deciding, such
a case the court is not merely propounding orr hypothetical questions of law, but is
resolving a dispute which has present and future consequences.” Id. (quoting
Northwest Envt lDeﬁanse Ctr. v. Gordon, 849 F. 2d 1241, 1245). Here, a
declaratory judgment, even in the absence of i mJunctrve relief, Would clarify for the
first time that EPA’s delays in responding to Title VI complaints are illegal and

contrary to the applicable regulatlons By dorng S0, & declaratory _]udgment would
.- help to prevent future violations and would hold EPA accountable for its systemic

pattern and practice of illegal delay.
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2. This Court has never required mofe than RNA has offered
to defeat a motion to dismiss based on the voluntary
cessation doctrine.

The opinion of the District Court offers little in the way.of explanation as to
hoiv the Court reached its conclusions or what legal standard it appliedi The
District Court did not discuss any of the evidence regarding EPA’s claims handling
practices or EPA’S administration of the Title VI program. Instead, the Court
briefly noted that RNA had not filed a Title VI complaint sinc.e 2005 and then
stated that it “cannot conclude that there is a likelihoocl that the alleged conduct
will recur with respect to Rosemere.” ER 7. In discounting the uncontested

| allegations and evidence submitted by RNA that it intends to seek redress through
the Title VI program' in the future, the District Court went far beyond any other |
cases in this Circuit in plaeing a heavy evidentiary burden on the plainiiff.

The case lavir is clear that the “heavy burden” rests upon EPA to denionstrate K
that “subsequent events have made it absolutely clear that the allegedly wrongful
behavior could not reasonably be expected to recur” in the future. Porter, 496 F. 3d

~ at1017. Inthis case, EPA takes the position that RNA’s Complaint of Retaliation
has been resolved, and therefore the alleged wrongful conduct will not recur again.
In order to establish mootness, however, EPA must carry the heavy burden of

showing that it is “absolutely clear” that RNA “could not reasonal)ly be expected”

to seek future EPA assistance for civil rights violations pursuant to Title VIofthe
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Civil Rights Act. EPA haé' not and cannot carry this burden based upon RNA’s
demonstrated history of advocacy, the purposé and miésion of the ﬁrganization, |
and the declaration and welI-ﬁlead allegations that RNA intehds to continue its
impo-rtant__work in this area. |
| A review of previous Ninth Circuit cases_‘demonstr,ates the heavy burden that
EPA must bear in this regard. In Pc":rter, this Court addressed a case in which the
California Secretary of State shut down a \}ote swapping web site set up during the
2000 Prestdential election, and plaintiffs alleged that their First _Améndmént rights
had been violated. 496 F.3d at 1017. After the election and while the case was
- pending, the California Sécfetary of State asked for legislative clarification and
stated in a letter that he would not seek to prevent operation of similar web sites in
the future unti_l. receiving such ql.ariﬁcation. Id. at 1013. |
This Court rejected arguments that the Secretary of State’s letter mooted the
case, - The Court held that the letter failed to carry the “heavy burden” of
demonstrating that it is ““absolutely clear’ that California will not threaten to
prosécute the owners * * * if they creéte vote-swapping websites in the futﬁre.”
Id. at 1017 (emphasis added). The Court included a footnote coinmenting that
plaintiffs “have stated that they will set up vote-swapping websites analogous to”
“the previous sites “if thdy will not again be threatened with prosecution for doing

s0.” Id. atn 6. Based on the future intent of the plaintiffs, the Court therefore
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reversed fhe ‘fdistrict court’s ruling that Appellants’ claims for prospective relief
were mooted.” /d. at 1018,

This case is closely analogous to the factual situation addressed by the Court |
in Porter. Here, RNA also seeks prospective relief to preveﬁt similar conduct fron_i
o rccur;ing in the future. ER 22, RNA also sublrﬁtted a declaration and plead in its
complaint that it intended to continue its advocacy work under Title VI of the Civil
Rights Act. The intent of RNA to engage in similar conduct establishes, just as it
~did in Porter, that the request for prospectlve rehef 1s not moot.

The District Court appears to have relied upon a smgle case in ruling that
Appellants failed to carry the burden the Court impliedly placed upon them. ER 7 |
(citing Luckie v. EPA, 752 F2d at 458-59). Luckie is easily distinguishable and
demonstrates how the appropﬁate burdeﬁ of proof should operate in voluntary
- cessation cases. | |

In Luckie, residents who lived on a toxic dump sued EPA for failing to B
address contamination. 752 F.2d at 455. After the citizens filed suit, EPA |
undertook “a comprehensive pro grarﬁ” that included “permanent removal and
relocation of all Residents, purchase of their property at full value, and on-site
'destmetion of their mobile homeé.” Id. The Court_dismissed the case as moot,
holding that there was no reasonable expectation of recurrence beacuse “Residents

would have to be relocated atop another asbestos dump, or similar site, and again
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be subject to EPA’s regulafory and enforcement schem_e."’ Id. at 458. The Cbur‘;
| also noted that the residcnts had received full value for their property, which
“completely and irrévocabl-y” eradicated the effects of EPA’s violations. Id. at
45978 | | |

This case is ealsily distinguishable from Lucﬁe. There was no “reasonable
expectation of reéurre.nce” n Luckie because there was no reason to believe that
the plaintiffs would again end up living atop of a toxic dump. Therefore, the court
~ had no basis to determiﬁe that the pléintiffs. Wéuld _Seek the same type of assistance
from.EPA in the future. EPA can-ied its heavy burden of proof by demonstrating

that it had relocated the residents and purchased their property. |

%%1n dicta, the Court stated in a footnote that when government actions are involved “‘the mere
probability of recurrence must be coupled with a certainty that the impact will fall on the same
objecting litigants.” Id. atn 7 (quoting State Highway Comm'n of Missouri v Volpe, 479 F.2d
1099, 1106 (8™ Cir. 1973)). This standard has never been repeated by this Court since that time
and directly conflicts with the applicable standard, which requires only a reasonable expectatlon
of the possibility of recurrence. Porter, 496 F.3d at 1017.

Furthermore, the footnote in Luckie was supported by citation to Halvonik v. Reagan, 457
F.2d 311 (9" Cir. 1972). In Halvonik, the Ninth Circuit stated that where “the allegedly unlawful
conduct has terminated, the party seeking a determination on the merits must:establish that the
case nevertheless has not been rendered moot.” I, at 313. The Court stated in a footnote that
the plaintiff must also show that “recurrence would precipitate a dispute between the same
parties.” 7d. at 313 n 3. The Ninth Circuit’s holding in Halvonik was based upon an outdate rule
on the burden of proof. Since that time, the Supreme Court has clarified that the “heavy burden”
of demonstrating that “the challenged conduct cannot reasonably be expected to start up again
lies with the party asserting mootness” and not with the party requesting a determination on the
merits. Laidlaw, 528 U.S. at 189. |
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Here, however, a reasonabl.e possibility .exists that RNA will again request
similar assistance from EPA in the future.. Just as in Porter, RNA intends to
engage in the same advocacy activities in the future that gave rise to the wrongful
conduct on behalf of the government defendant. The underlying discrimination in |
the provision of sewer and stormwater services continues to this day. RNA
continues to worklto improvs the conditions of its neiglhborhood and has expressed
an intent to seek similar assistance from ‘EPA in the future to address these
: problems.'

Whereas the residents in Luckie had been moved from the toxic dump by
EPA, the residents in Rosemere cdntinue to struggle with the same problems .tha>t |
motivated them to ask for assistance ﬁom EPA in the first instance. EPA
originally ignpred those requests for assistance and has done nothing but stali and
delay since that time. As opposed to t_ﬁe situation in Luckie, EPA has never taken -
any action to address the underlying environmental conditioﬁs. Pursuant to the
voluntary cessation doctrine, RNA’s claims for declaratory and prospective
injunctive relief are not moot. “The courts have rightly refused to grant defendants |
such a powerful weapon against” the enforcement of the law. W.T. Grant Co., 345

U.S. at 632.
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CONCLUSION
Appellant Rosemere Neighborhood Association respectfully requests that
the Court reverse and remand the decision of the District Court dismissing

Appellants’ First Amended Complaint as moot.

Respectfully submitted,
o

~ Christopher Winter
. CRAG LAW CENTER

Attorney for Plaintiff-Appellant
Rosemere Neighborhood Association

April 29, 2008
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STATEMENT OF RELATED CASE
Pursuant to Circuit Rule 28-2.6, Plaintiff-Appellant Rosemere Neighborhood

Association is not aware of any related cases pending in this Court.
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